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SUPREME COURT 
EXTENDS RUG 
ON FREE COUNSEL 

Holds States Must Provide 
Lawyers for All Poor in 
Serious Criminal Cases 



REVERSES 1942 DECISION 



Unanimous Opinion Could 
Permit Many Now Jailed 
to Ask New Trials 



By ANTHONY J. LEWIS 

Special to The New York Times. 

WASHINGTON, March 18 
— The Supreme Court held today 
that the states must supply free 
lawyers to all poor persons fac- 
ing serious criminal charges. 

The court unanimously over- 
ruled its own 1942 decision in 
the landmark case of Belts v. 
Brady. There the ruling was 
that the Constitution required 
appointed counsel only in cases 
involving a death sentence or 
"special circumstances," such as 
an illiterate defendant. 

Justice Hugo L. Black, who 
dissented in 1942, wrote the 
opinion for the majority today. 
He said Betts v. Brady was in- 
correctly decided. 

"Reason and reflection," Jus- 
tice Black said, "require us to 
recognize that in our adversary 
system of criminal justice any 
person haled into court who is 
too poor to hire a lawyer can- 
not he assured a fair trial un- 
less counsel is provided for him. 
This seems to us to be an obvi- 
ous truth." 

Florida Case Involved 

The decision, one of the most 
important ever made by the 
Supreme Court in the criminal 
law field, was provoked by Clar- 
ence Earl Gideon, a 52-year-old 
inmate of the Florida State Pri- 
son. 

Gideon was convicted of 
breaking and entering the Bay] 
Harbor Poolroom in Panama 
City, Fla., with intent to com- 
mit petty larceny. He asked for 
a lawyer at his trial but was 
turned down. 

The Florida Supreme Court 
rejected a habeas corpus peti- 
tion from Gideon. He then sent 
a hand- written petition to the 
United States Supreme Court, 
which agreed to hear the case 
and to reconsider the correct- 
ness of Betts v. Brady. 

At present only five states 
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have no regular provision for 
appointment of counsel except 
in capital cases — those with pos- 
sible death sentences. These 
states v are Florida, Alabama, 
Mississippi and North and South 
Carolina: 

In a number of other states, 
however, appointing practices 
vary : according to localities, 
with no regular provision in less 
populous areas for non-capital 
cases. And quite a few states 
do not provide counsel in mis- 
demeanors or petty offense§. ' 

Many Could Ask Release 

Thus today's decision could 
have a great impact across the 
country. Among other things it 
could permit many thousands of 
persons now in prison to de- 
mand new trials. 

Justice Black's opinion did 
not say whether the new consti- 
tutional doctrine was to be ap- 
plied to those already jailed. 
But there was nothing to indi- 
cate that others in Gideon's po- 
sition could not seek their re- 
lease on habeas corpus as he 
did, because he had no lawyer 
at his trial. 

Florida estimated, in this 
case, that perhaps 5,000 prison- 
ers dn her jails had had no 
lawyers at their trials and 
might ask for release. The state 
made this a strong ground for 
pleading with the court not to 
overturn Betts v. Brady. 

One restriction on the effect 
of the decision may be the doc- 
trine of waiver — the rule that 
a man may waive his right to 
a lawyer by not demanding one. 
Gideon specifically asked for a 
lawyer at this trial, but many 
prisoners may not have done so. 

Justice Black's opinion did 
not settle, either, whether the 
new rule will apply to the most 
petty crimes, such as traffic of- 
fenses. That will presumably be 
worked -out in later cases. 

•Respectful Burial' 

Justice John Marshall Har- 
lan, in a concurring opinion, 
said he agreed that Betts v. 
Brady should be overruled but 
thought it deserved "a more re- 
spectful burial" than Justice 
Black's opinion saying it was 
wrong -to start with. 

Justice Harlan was persuaded 
by the fact that the Supreme 
Court in recent years had re- 
peatedly found "special circum- 
stances" requiring counsel. He 
said that -"to continue a rule 
which is honored by this court 
only with lip service is not a 
healthy thing." 

Justice Tom C. Clark also 
filed a separate concurrence, 
based on his conclusion that the 
Constitution made no distinc- 
tion between capital and non- 
capital crimes. 

In several other cases today 
the court took major steps to 
provide new protections for 
state criminal defendants. 

It held, 6 to 3, that when a 
state provides a right to appeal 
criminal convictions, it must 
supply counsel on appeal for in- 
digents. The dissenters were 
Justices Harlan, Clark and Pot- 
ter Stewart. 

The Justices divided 5 to 4 In 
deciding that Washington State 
had not given two prisoners an 
adequate record of their trial 
as a basis for appeal. Justice 
Byron White wrote the dissent, 




makes them obligatory on the 
states. Explicitly recognized 
to be of this 'fundamental 
nature" and therefore made 
immune from state invasion 
by the 14th Amendment, or 
some part of it, are the First 
Amendment's f r e ed o m s of 
speech, press, religion, as- 
sembly, association, and peti- 
tion for redress of grievances. 
For the same reason, though 
not always in precisely the 
same terminology, the court 
has made obligatory on the 
states the Fifth Amendment's 
command that private prop- 
erty shall not be taken for 
public use without just com- 
pensation, the Fourth Amend- 
ments prohibition of unreas- 
onable searches v and seizures, 
and the Eighth's ban on cruel 
and unusual punishment. On 
the other hand, this court in 
Palko v. Connecticut, 302 U.S. 
319 (1937), refused to hold 
that the 14th Amendment 
made the double jeopardy 
provision of the Fifth Amend- 
ment obligatory on the states. 
In so refusing, however, the 
court, speaking through Mr. 
Justice Cardozo, was careful 
to emphasize that "immunities 
that are valid as against the 
Federal Government by force 
of the specific pledges of par- 
ticular amendments have been 
found to be implicit in the con- 
cept of ordered liberty, and 
thus, through the 14th Amend- 
ment, become valid as against 
the states" and that guaran- 
tees "in their origin effective 
against the Federal Govern- 
ment alone" had by prior 
cases "been taken over from 
the earlier articles of the Fed- 
eral Bill of Rights and 
brought within the 14th 
Amendment by a process of 
absorption." 302 U. S., at 324- 
325, 326. 

We accept Betts v. Brady's 
assumption, based as 'it was 
on our prior cases, that a 
provision of the Bill of Rights 
which is "fundamental and es- 
sential to a fair trial" is made 
obligatory upon the states by 
the 14th Amendment. We 
think the court in Betts was 
wrong, however, in conclud- 
ing that the Sixth Amend- 
ment's guarantee of counsel 
is not one of these funda- 
mental rights. Ten years be- 
fore Betts v. Brady, this 
court, after full consideration 
of all the historical data ex- 
amined in Betts, had un- 
equivocally declared that "the 
right to the aid of counsel is 
of this fundamental charac- 
ter." Powell v. Alabama, 287 
U.S. 45, 68 (1932). While the 
court at the close of its Pow- 
ell opinion did by its lan- 
guage, as this court frequent- 
ly does, limit -its holding to 
•the particular facts and cir- 
cumstances of that case, its 
conclusions about the funda- 
mental nature of the right to 
counsel are unmistakable. 
Several years later, in 1936, 
the court reemphasized what 
it had said about the funda- 
mental nature of the right to 
counsel in this language: 

"We concluded that cer- 
tain fundamental rights, 
safeguarded by the first 
eight amendments against 
Federal action, were also 
safeguarded against state 
action by the due process 
clause of the 14th Amend- 
ment, and among them the 
fundamental right of the 
accused to the aid of coun- 
sel in a criminal prosecu- 
tion." Grosjean v. Ameri- 
can Press Co., 297 U.S. 
233, 243-244 (1936). 
And again in 1934 this court 
said: 

[The assistance of coun- 
sel] is one of the safe- 
guards of the Sixth Amend- 
ment deemed necessary to 
insure fundamental human 
rights of life and liberty. 
The Sixth Amendment 
stands as a constant ad- 
monition that if the con- 
stitutional safeguards it 
provides be lost, justice will 
not 'still be done.' " John- 
son v. Zerbst, 304 U. S. 
458, 462 (1938). To the same 
effect, see Avery v. Ala- 
bama, 308 U.S. 444 (1940), 
and Smith v. O'Grady, 312 
U.S. 329 (1941). 
In light of these and many 
other prior decisions of this 
court, it is not surprising that 
the Betts court, when faced 
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Justice Hugo L. Black 

joined by Justices Harlan, 
Clark and Stewart. 

A unanimous decision struck 
down an Indiana procedure un- 
der which the public defender 
might prevent a poor man from 
appealing by declaring the ap- 
peal frivolous. 

By a vote of 6 to 3, with 
Justices Harlan, Clark and Stew- 
art dissenting, the court . held 
that Federal courts may release 
on habeas corpus a state pris- 
oner who was turned down in 
the state courts because he 
failed to follow required pro- 
cedure. 

This case, which has great 
significance for the relations of 
state and Federal courts, in- 
volved Charles Noia of New 
York, serving a life sentence 
for murder. 

Two co-defendants of Noia's 
were eventually released be- 
cause confessions were found to 
have been coerced from all 
three. But Noia had never ap- 
pealed — because, he said, he 
feared a death sentence in a 
new trial. 

The New York courts said 
this failure to appeal barred 
any relief for him after his two 
co-defendants went free. The 
Supreme Court said today that, 
whatever restricted the New 
York judiciary, Federal courts 
could and should free Noia. 

Finally, by a vote of 5 to 4, 
the court said an Indiana pris- 
oner should have a full hearing 
before a Federal court on his 
assertion- that he had confessed 
after he was given a "truth 
serum" drug. 

The dissenters — Justices Stew- 
art, Harlan, Clark and White 
— agreed that a confession ob- 
tained by drugs would be in 
valid. But they said the prisoner 
had had ample chance to prove 
his claim in the state criminal 
proceedings, failed and should 
not be given a new chance in 
the Federal courts. 

This barrage of criminal law 
decisions, especially the Gideon 
case, should spur state efforts 
to set up new methods of pro- 
viding counsel for indigents. 

Attorney General Robert Ken- 
nedy has asked Congress for 
comprehensive legislation to 
provide counsel and other serv- 
ices for the poor in Federal 
courts. Since 1938 they have 



with the contention that "one 
charged with crime, who is 
unable to obtain counsel, must 
be furnished counsel by the 
state," conceded that "expres- 
sions in the opinions of this 
court lend color to the argu- 
ment." 316 U.S., at 462-463. 
The fact is that in deciding 
as it did that" appointment 
of counsel is not a fundamen- 
tal right, essential to a fair 
trial" the court in Beets v. 
Brady made an abrupt break 
with its own well-considered 
precedents. In returning to 
these old precedents, sounder 
we believe that the new, we 
but restore constitutional 
principles established to 
achieve a fair system of jus- 
tice. Not only these preced- 
ents but also reason and re- 
flection require us to recog- 
nize that in our adversary 
system of criminal justice, 
any person haled into court,, 
who is too poor to hire a 
lawyer, cannot be assured a 
fair trial unless . counsel is 
provided for him. This seems 
to us to be an obvious truth. 
Governments, both state and 
Federal, quite properly spend 
vast sums of money to estab- 
lish machinery to try defend- 
ants accused of crime. Law- 
yers to prosecute are every - 
where deemed essential to 
protect the public's interest in 
an orderly society. Similarly, 
there are few defendants 
charged with crime, few in- 
deed, who fail to hire the 
best lawyers they can get to 
prepare and present their de- 
fenes. That government hires 
lawyers to prosecute and de- 
fendants who have the mon- 
ey, hire lawyers to defend are 
the strongest indications of 
the widespread belief that 
lawyers in criminal courts are 
necessities, not luxuries. The 
right of one charged with 
crime to counsel may not be 
deemed fundamental and es- 
sential to fair trials in some 
countries, but it is in ours. 
From the very beginning, our 
state and national Constitu- 
tions and laws have laid great 
emphasis on procedural and 
substantive safeguards de- 
signed to assure fair trials 
before impartial tribunals in 
which every defendant stands 
equal before the. law. This 
noble ideal cannot be realized 
if the poor man charged with 
crime has to face his accus- 
ers without a lawyer to assist 
him. A defendant's need for a 
lawyer is nowhere better stat- 
ed than in the moving words 
of Mr. Justice Sutherland in 
Powell v. Alabama: 

"The right to be heard 
would be, in many cases, of 
little avail if it did not com- 
prehend the right to be 
heard by counsel. Even the 
intelligent and educated lay- 
man has small and some- 
times no skill in the science 
of law. If charged with 
crime, he is incapable, gen- 
erally of determining for 
himself whether the indict- 
ment is good or bad. He is 
unfamiliar with the rules of 
evidence. Left without the 
aid of counsel he may be 
put on trial without a pro- 
per charge, and convicted 
upon incompetent evidence, 
or evidence irrelevant to the 
issue or otherwise inadmis- 
sable. He lacks both the 
skill and knowledge ade- 
quately to prepare his de- 
fense, even though he may 
have a perfect one. He re- 
quires the guiding hand of 
counsel at every step in the 
proceedings against him. 
Without it, though he be not 
guilty, he faces the danger 
of conviction because he 
does not know how to es- 
tablish his innocence." 287 
U. S., at 68-69. 
The court in Betts v. Brady 
departed from the sound wis- 
dom upon which the court's 
holding in Powell v, Alabama 
rested. Florida, supported by 
two other states, has asked 
that Betts v. Brady be left in- 
tact. Twenty-two states, as 
friends of the court, argue 
that Betts was "an anachron- 
ism when handed down" and 
that it should now be over- 
ruled. We agree. 

The judgment is reversed 
and the cause is remanded to 
the Supreme Court of Florida 
for further action not incon- 
sistent with this opinion. 



